
 

                                                                    
 

June 5, 2020 
 
  
State Fire Marshal H. “Butch” Browning, Jr. 
8181 Independence Blvd. 
Baton Rouge, LA 70806 
 
SENT VIA ELECTRONIC MAIL TO BUTCH.BROWNING@LA.GOV 
 
 
Dear Mr. Browning: 
 
My Office was recently contacted by the Mayor-President of Lafayette regarding the Open Safely Phase 2 
Guidance for Restaurants, Cafes and Coffee Shops, Bars, Nightclubs, and Micro-Breweries.  Proclamation 
Number 74 JBE 2020 which sets forth the Phase 2 order for Restaurants, Cafes, Coffee Shops and Bars in 
Section (2)(G)(1) states that these businesses shall follow the applicable guidance from the State Fire Marshal, 
published at opensafely.la.gov, and the Louisiana Department of Health with regard to sanitization and 
disinfection.  
 
Proclamation Number 74 JBE 2020 and the Open Safely Phase 2 Guidance limits restaurants, cafes, coffee 
shops, micro-breweries, and bars with LDH food service certificates to 50% of the normal established capacity 
and limits bars and nightclubs without LDH food service certificates to 25% capacity. While 74 JBE 2020 
does not restrict indoor live entertainment, the Open Safely Phase 2 Guidance further restricts live 
entertainment as follows:   
 

 Indoor live entertainment, which includes but is not limited to bands and karaoke, is not authorized in 
this phase. This limitation does not apply to disc jockeys or music played via speaker system.  

 Outdoor live entertainment, including singing or blown instruments, must allow for 6-foot distancing 
and 2-foot aisle between entertainment and audience.  

 
The guarantee of equal protection in La. Const. art. I, § 3 mandates that state laws affect alike all persons and 
interests similarly situated.1  I am concerned that the above live entertainment regulations appear to treat 
similarly situated performers and venues differently.  For instance, a disc jockey may play music indoors, but 
a pianist or guitar player may not; a live band may play outdoors when there is 6-foot distancing and a 2-foot 
aisle, but a live entertainer is prohibited from performing indoors, even when playing at an established safe 
distance and using other safety measures 

                                                           
1 Beauclaire v. Greenhouse, 05-0765 (La. 2/22/06); 922 So.2d 501, 507. 
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The guidance also treats restaurants differently than places of worship. The Phase 2 Places of Worship 
Guidance allows singing or instruments, but the same is prohibited for the businesses identified in Section 
(2)(G)(1).     

A  classification based on grounds other than birth, race, age, sex, social origin, physical condition, or political 
or religious ideas, must further a legitimate state interest.2  While we acknowledge the state has a legitimate 
interest in preventing the spread of COVID-19, at this time no explanation is given for the different treatment 
outlined in the Phase 2 Guidance. Absent a legitimate justification for allowing live entertainment by some 
performers in some venues, but prohibiting other similarly situated performers and venues from engaging in 
live entertainment, the classification is constitutionally suspect.  

It is my opinion that enforcement of such a restriction would violate the Louisiana Constitution if the 
classification is not shown to be rationally related to the state’s interest in preventing the spread of COVID-
19.  

  

       Yours very truly,  
 
 
 
       JEFF LANDRY  
       ATTORNEY GENERAL  
 

 

                                                           
2 See Louisiana High School Athletics Ass’n, Inc. v. State, 12-1471 (La. 1/29/13); 107 So.3d. 583, 609. 


